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I. Introduction 
“Acknowledging the importance of un-
derwater cultural heritage as an 
integral part of the cultural heritage of 
humanity and a particularly important 
element in the history of peoples, na-
tions and their relations with each 
other concerning their common herit-
age [...]”1 
With these words the UNESCO Convention on 
the Protection of Underwater Cultural Heritage 
was adopted on 2 November 2001 (hereinafter 
“the Convention”). The Convention recognises 
as worthy of protection all traces of human ex-
istence of a cultural, historical or archaeological 
character which have been under water for at 
least 100 years, temporarily or continuously, in 
part or in whole (Art. 1 (1) lit. a).2  
It is estimated that, worldwide, there are over 
three million shipwrecks scattered on the sea-
bed.3 In addition to shipwrecks, however, towns 
that sank in storm tides and other human 
traces conquered by the sea form a second pil-
lar of underwater cultural heritage. Figuratively 
speaking, the UNESCO Convention of 2001 is 
thus aimed at nothing less than the protection 
of legends of humanity such as the Titanic or 
the mythological city of Atlantis. This puts the 
subject matter of the Convention in a light that 
makes it a project for the cultural memory of 
the entire world community.  
Nevertheless, there is still disagreement among 
states about the distribution of competencies 
and instruments with which the Convention 
seeks to protect underwater cultural heritage. 
As already provided for in the UNESCO Conven-
tion Concerning the Protection of the World 
Cultural and Natural Heritage, the connecting 
factor for determining responsibility for protec-
tion is primarily the holder of sovereign rights 
over the territory where the cultural heritage is 
                                                   
1 Convention on the Protection of Underwater Cultural 
Heritage of 2 November 2001, 2562 UNTS 3, Preamble. 
2 All articles without a detailed description are taken from 
the 2001 UNESCO Convention for the Protection of the Un-
derwater Cultural Heritage. 
3 UNESCO, Wrecks, http://www.unesco.org/new/en/ 
culture/themes/underwater-cultural-heritage/underwater-
cultural-heritage/wrecks/ (20-09-2019). 
located4. After all, only those who are author-
ized to take the necessary measures can pro-
tect cultural heritage.  
In international maritime law, however, it is not 
always easy to identify this protective authority. 
The relevant treaty is the United Nations Con-
vention on the Law of the Sea (UNCLOS), which 
was concluded in 1982 and entered into force 
in 1994.5 Its Art. 87 postulates the freedom of 
the high seas. In particular, Art. 89 UNCLOS 
states that claims to sovereignty on the high 
seas are invalid. This is confirmed by a legal 
weakening of coastal state competencies with 
increasing distance from the low-water line 
along the coast.6 The precise regulation of the 
responsibility to protect underwater cultural 
heritage, with which the question of jurisdiction 
is associated, is therefore an important con-
cern.  
The UNESCO Convention of 2001 addresses this 
concern by creating an instrument called the 
“coordinating state”. Taking into account the in-
terests of states with a so-called verifiable link 
to the concerned underwater cultural heritage 
(cf. e.g. Art. 7 (3)), the Convention provides for a 
state cooperation system. This means that 
measures to protect underwater cultural herit-
age should be taken on a community basis, and 
all steps should be subject to international co-
operation and consultation.  
The main role in the consultation process is 
played by the “coordinating state”, which is 
granted special rights for this purpose. As will 
be shown, the coordinating state therefore has 
a key function in ensuring the effectiveness of 
the entire Convention. The basic idea is that the 
coordinating state acts as an intermediary be-
tween the other contracting states, thereby 
circumventing the previous problem of unilat-
eral attribution of jurisdiction. With this vision 
of circumventing interstate disputes, the state 
4 Convention concerning the Protection of the World Cul-
tural and Natural Heritage of 16.11.1972, BGBl 1977 II, 
p. 213, Art. 4 (“World Heritage Convention”). 
5 United Nations Convention on the Law of the Sea of 10 
December 1982, BGBl 1994 II, p. 1798. 
6 The (normal) baseline thus defined in Art. 5 UNCLOS is 
the basis for the topographical delimitation of the marine 
zones established by UNCLOS. 
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cooperation system could possibly even be-
come an instrument whose significance might 
one day extend beyond international maritime 
law.  
On the other hand, for some commentators it is 
precisely the state cooperation system that 
stands in the way of universal application of the 
entire agreement.7 This makes it all the more 
relevant to examine criticism of the concept of 
the coordinating state that has been voiced 
both by theoreticians and practitioners.  
For this reason, the contribution at hand is de-
voted to a comprehensive study of the coor-
dinating state of the UNESCO 2001 convention. 
Using examples from state practice, the aim is 
to demonstrate the added value that the Con-
vention can have for the protection of under-
water cultural heritage. In addition, it will be an-
alysed how some advantages of the Convention 
that have as yet been little-noticed, can be 
brought to full effect to protect the treasures 
hidden on the seabed in an even more innova-
tive way and to preserve them for future 
generations. 
At the beginning of the study, an overview of 
the development of the divided jurisdiction (in 
the context of the protection of underwater cul-
tural heritage) is given in order to place the 
regulations of the Convention in their historical 
and political context, and to better understand 
the limits of state willingness to compromise. 
Against this background, it is then possible to 
highlight the innovations that the Convention 
brings to international maritime law and how 
these are to be integrated into existing interna-
tional maritime law. Subsequently, the tasks 
and functions of the coordinating state are an-
alysed in accordance with the Convention and 
its functioning is described. With a look at ex-
amples from state practice, the paper next 
focuses on international cooperation with re-
gard to underwater cultural heritage. This will 
determine whether (and in what form) the 
agreement has already been filled with life and 
                                                   
7 S. Dromgoole, Underwater Cultural Heritage and Interna-
tional Law, Cambridge 2013, p. 63 f. 
8 W. Graf Vitzthum, in: W. Graf Vitzthum (ed.), Handbuch 
des Seerechts, Munich 2006, Chapter 1, para. 39. 
what this means for the protection of underwa-
ter cultural heritage. The Convention’s success 
depends not least on its influence on future reg-
ulations. Therefore, the end of the paper will 
reflect on the innovations and challenges that 
have arisen since 2001, and examine what influ-
ence they have had on the states’ handling of 
the agreement. The paper concludes with a crit-
ical appraisal of the agreement and possible 
impulses for further development and reform. 
II. Development of 
shared jurisdiction in 
the protection of un-
derwater cultural 
heritage 
1. Historical context 
Already in Roman law, the sea was understood 
as common property (“res communis om-
nium”), which evaded any sovereign claims. 8 
The legal conviction that the sea was free from 
rule remained largely intact in the Middle Ages.9 
The most influential work was the “mare libe-
rum” published by Hugo Grotius in 1609, which, 
in accordance with the maritime position of the 
Netherlands, positioned itself for equal access 
to the sea for all states.10 This was contrasted 
by the paradigm of “mare clausum”, i.e. the ex-
tension of state sovereign rights to the sea, 
which was preferred by the British naval 
power.11 
9 Ibid., para. 58. 
10 M. Krajewski, Völkerrecht, Baden-Baden 2017, § 14 para. 4. 
11 Ibid., § 14. 
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2. Genesis of the cooperative 
jurisdictional regime 
The cooperative jurisdictional regime as em-
bodied in the Convention has a long history of 
development.12 In summary, three codification 
processes led to the current situation: firstly, 
the third UN Conference on the Law of the Sea; 
secondly, initiatives by the Council of Europe; 
and thirdly, the preparatory measures by 
UNESCO itself.13 
At the third UN Conference on the Law of the 
Sea in 1973–1982, some states (notably Greece) 
advocated extending the functional territorial 
sovereignty of coastal states in the Exclusive 
Economic Zone (EEZ) and on the continental 
shelf, which would enable them to protect the 
underwater cultural heritage in these areas.14 
However, this proposal was met with consider-
able resistance from some maritime powers – 
in particular the USA, the UK and the Nether-
lands. Their criticism was mainly based on the 
conviction that an extension of sovereignty 
rights could lead to all-encompassing claims to 
sovereignty by the coastal states over the entire 
continental shelf (so-called “creeping jurisdic-
tion”).15 The compromise resulting from these 
disputes16, which was written down in the Con-
vention on the Law of the Sea (UNCLOS), 
imposes a general obligation of protection on 
the contracting parties and grants them some 
limited rights in the contiguous zone, which are 
                                                   
12 M. Rau, Kulturgüterschutz im Meer. Eine erste Analyse 
der neuen UNESCO-Konvention, 61 Zeitschrift für ausländi-
sches öffentliches Recht und Völkerrecht 2001, 833, p. 853. 
13 S. Dromgoole (fn. 7), p. 29 ff. 
14 R. Platzöder, Dokumente der dritten Seerechtskonferenz 
der Vereinten Nationen, New Yorker Session 1980: Materi-
aliensammlung für die deutsche Seerechtsdelegation, 
Vol. 2, p. 747, 748 quoted after L. Caflisch, Submarine An-
tiquities and the International Law of the Sea, 13 
Netherlands Yearbook of International Law 1982, 3, p. 16. 
15 L. Caflisch, p. 16. 
16 Ibid. 
17 UNESCO, Secretariat, Feasibility Study for the Drafting of 
a New Instrument for the Protection of the Underwater 
Cultural Heritage, Doc. 146 EX/27, presented at the 146th 
session of the UNESCO Executive Council 23.3.1995, p. 3, 
S. Dromgoole (fn. 7), p. 35; L. Caflisch (fn. 15), p. 20; C. For-
rest, A New International Regime for the Protection of 
Underwater Cultural Heritage, 51 International and Com-
parative Law Quarterly 2002, 511, p. 513; M. Rau, The 
reflected in Art. 33, 149 and 303 UNCLOS. How-
ever, the resulting protection of underwater 
cultural heritage was later assessed as inade-
quate in the opinion of experts.17 
In the 1970s, the Council of Europe held negoti-
ations on underwater cultural heritage, which 
again contrasted with the positions described 
above.18 It is noteworthy that the legalisation of 
sovereign powers of the coastal state with re-
gard to underwater cultural heritage on the 
continental shelf was largely accepted in the 
draft convention of the Parliamentary Assembly 
(Recommendation 848 (1978)), as long as its ex-
ercise was linked to already existing economic 
and scientific competencies in the zone.19 In the 
end, however, no agreement was reached be-
cause of Turkey’s objections to the territorial 
scope of the treaty.20 
A new initiative by the Council of Europe was to 
extend the material scope of an earlier Conven-
tion – the European Convention for the Protec-
tion of the Archaeological Heritage of 1969 – to 
also include underwater cultural heritage. 21 
However, the revised European Convention for 
the Protection of the Archaeological Heritage of 
1992 only covers objects which are located in 
territorial waters,22 so there is no applicability 
beyond 12 nautical miles from the baseline. The 
provisions of the European Convention reflect 
existing state practice.23 The main disadvantage 
is that the Convention does not take into ac-
count the critical area of international waters, 
and thus does not go significantly beyond the 
UNESCO Convention on Underwater Cultural Heritage and 
the International Law of the Sea, 6 Max Planck Yearbook of 
United Nations Law 2002, 387, p. 401, A. Strati, Protection 
of the Underwater Cultural Heritage. From the Shortcom-
ings of the UN Convention on the Law of the Sea to the 
Compromises of the UNESCO Convention, in: A. Strati, 
M. Gavouneli und N. Skourtos (eds.), Unresolved Issues 
and New Challenges to the Law of the Sea, Leiden 2006, 
21, p. 29. 
18 CoE, Doc. 4200-E, 1978, p. 70 quoted from S. Dromgoole 
(fn. 7), p. 39. 
19 S. Dromgoole (fn. 7), p. 44.  
20 Ibid., p. 44. 
21 Europäisches Übereinkommen vom 6. Mai 1969 zum 
Schutz archäologischen Kulturguts, BGBl. 1974 II p. 128; 
S. Dromgoole, (fn. 7), p. 45. 
22 CoE/European Treaty Series, European Convention on 
the Protection of the Archaeological Heritage (Rev.) 
(No. 143), 16, 16.01.1992, Art. 1 (2) iii), 3. 
23 S. Dromgoole (fn. 7), p. 47; see also Section V. 
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scope of UNCLOS. It instead merely has re-
gional effects.  
UNESCO’s in-depth examination of the under-
water cultural heritage began in 1995, when a 
feasibility study by the Director-General on the 
drafting of a set of standards for the protection 
of underwater cultural heritage was presented 
at the 146th session of the Executive Council.24 
This feasibility study assessed the danger posed 
to cultural assets in the sea as critical and there-
fore confirmed the need for legislative action.25 
The negotiating process within UNESCO was 
driven by the draft convention of the Council of 
Europe together with the so-called Buenos Aires 
Draft Convention of the International Law Asso-
ciation (ILA),26  on the basis of which the first 
treaty text was finalized in 1998 and further de-
veloped in the following years at three subse-
quent meetings of government experts.27 
The majority of delegations were in favour of 
extending coastal state competences, but a mi-
nority put up considerable resistance to this.28 
In their view, the limited jurisdiction of coastal 
states under the maritime zones of UNCLOS 
should be maintained.29 In order to be able to 
guarantee effective protection of the underwa-
ter cultural heritage outside the territorial sea, 
the cooperative jurisdictional regime, including 
the Coordinating State, was ultimately incorpo-
rated into the Convention.  
At the plenary session on 2 November 2001, the 
revised version was adopted by 87 States, with 
four votes against and 15 abstentions. 30  The 
UNESCO Convention consists of 35 articles and 
36 technical rules (Annex), which serve the 
                                                   
24 UNESCO, Secretariat, Feasibility Study for the Drafting of 
a New Instrument for the Protection of the Underwater 
Cultural Heritage, Doc. 146 EX/27, presented at the 146th 
session of the UNESCO Executive Council, 23.3.1995. 
25 Ibid., p. 290.  
26 Buenos Aires Draft Convention on the Protection of the 
Underwater Cultural Heritage, International Law Associa-
tion, Report of the Sixty-Sixth Conference held at Buenos 
Aires, Argentina, 14 to 20 August 1994, Buenos Aires 1994, 
p. 15–21. 
27 UNESCO, Final Report of the Third Meeting of Govern-
mental Experts on the Draft Convention on the Protection 
of Underwater Cultural Heritage, Doc. CLT-2000/ 
CONF.201/7, Paris, 21.8.2000; S. Dromgoole (fn. 7), p. 54. 
28 S. Dromgoole (fn. 7), p. 56.  
29 S. Dromgoole, 2001 UNESCO Convention on the Protec-
tion of the Underwater Cultural Heritage, 18 International 
standardised implementation of underwater 
archaeological investigations. With the acces-
sion of Barbados as the twentieth member 
state, the Convention entered into force on 2 
January 2009.31 
3. Lines of conflict and con-
troversies 
The brief overview of the Convention’s prehis-
tory illustrates the debate on the validity of 
state rights to underwater cultural heritage. The 
respective interests of expansion and re-
striction were balanced in such a way that until 
2001 it was not possible to conclude an agree-
ment that could have satisfactorily regulated 
the protection of the underwater cultural herit-
age in all marine areas.  
Even after the Convention entered into force, 
not all doubts could be dispelled. Two problem 
areas in particular are deterring some promi-
nent seafaring nations from joining the Conven-
tion: the question of coastal state jurisdiction 
and the handling of wrecks of warships and 
state vessels.32  For others, the negotiated re-
sults simply do not go far enough.33 When the 
UNESCO Convention came into being, the most 
controversial issue was therefore the sovereign 
powers of coastal states with regard to under-
water cultural heritage.34 Among the states that 
did not vote to adopt the Convention were 
some major maritime and technological pow-
ers,35 such as Russia, Norway, France, Germany, 
Journal of Marine and Coastal Law 2003, 59, p. 75; cf. also 
Article 3 of the UNESCO Convention on the Protection of 
the Underwater Cultural Heritage (2001). 
30 S. Dromgoole (fn. 7), p. 55. 
31 UNESCO, State Parties, online available at 
http://www.unesco.org/eri/la/convention.asp?KO=13520& 
language=E&order=alpha (20-09-19). 
32 At the time of writing, for example, neither the USA, 
China, UK, the Netherlands, Russia nor Germany had rati-
fied the Convention. 
33 Cf. for example the Greek position in the course of the 
negotiations, which is sometimes discussed here. It is as-
sumed that the incomplete implementation of the 
objectives led to the rejection of the Convention as a 
whole. 
34 See above, II; also Strati (fn. 18), p. 46. 
35 S. Dromgoole (see fn. 7), p. 56. 
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the United Kingdom and the Netherlands.36 On 
the other hand, numerous individual-case-re-
lated regulations have been adopted, which 
make use of the rules in the Annex to the 
UNESCO Convention, but contain divergent 
rules on jurisdiction.37 
Before evaluating a number of cases of state 
practice, the following section will first examine 
the relationship between the United Nations 
Convention on the Law of the Sea and the Con-
vention in more detail. 
III. Relationship be-
tween the 1982 
United Nations Con-
vention on the Law 
of the Sea and the 
2001 UNESCO Con-
vention 
1. Scope of protection of the 
United Nations Convention 
on the Law of the Sea for 
underwater cultural herit-
age 
According to Art. 3 UNCLOS, states have the 
right to define a “territorial sea” up to a limit not 
exceeding 12 nautical miles from the baseline. 
Together with the internal waters, i.e. the wa-
ters situated landward of the baseline in 
accordance with Art. 8 UNCLOS, the territorial 
sea is subject to the sovereignty of the coastal 
state and thus forms part of the national terri-
tory. In the “contiguous zone”, which extends 
                                                   
36 Ibid., p. 56.  
37 For example, the agreement concerning the RMS Titanic, 
“with Rules that are nearly identical to the UNESCO Con-
vention”, Varmer, Ole, Gray, Jefferson, Alberg, David, United 
over a maximum of 12 additional nautical miles, 
the coastal state may, in accordance with Art. 33 
UNCLOS, exercise the necessary control to pre-
vent and punish infringements of its own 
national legal system. The “Exclusive Economic 
Zone” (EEZ) adjacent thereto in accordance with 
Art. 55 UNCLOS extends no more than 200 nau-
tical miles from the baseline, Art. 57 UNCLOS. In 
this area the coastal state has economic pow-
ers, specifically, sovereign rights for the pur-
pose of exploring and exploiting, conserving 
and managing the living and non-living re-
sources of the waters above the sea-bed, as 
well as the seabed and its subsoil (Art. 56 (1) 
UNCLOS). The so-called continental shelf com-
prises the submerged extension of the land-
mass of the coastal State and consists of sea-
bed and subsoil (Art. 76 UNCLOS). All seaward 
areas belong to the high seas and are open to 
all states, whether coastal or land-locked, in ac-
cordance with Art. 87 UNCLOS. 
The legal protection of the underwater cultural 
heritage would therefore depend on the mari-
time zone in which it is located, as the holder of 
sovereign rights would be the sole party enti-
tled to its protection. In fact, UNCLOS takes up 
this idea under “general provisions” in Art. 303. 
Since para. 1 obliges the States Parties to coop-
erate for the protection of “objects of archaeo-
logical or historical interest found in the sea”, 
para. 2 provides that underwater cultural herit-
age falls within the coastal state regulatory area 
in the contiguous zone in accordance with 
Art. 33 UNCLOS. A further regulation on how to 
deal with underwater cultural heritage is found 
in UNCLOS under Art. 149 with reference to the 
“Area”, which comprises the seabed and subsoil 
beyond the limits of national jurisdiction (Art. 1 
(1.1) UNCLOS). Art. 149 UNCLOS provides that 
found artefacts shall, on the one hand, be “pre-
served or used for the benefit of all mankind” 
but, on the other hand, that certain “privileges 
of the state or country of origin, the state of cul-
tural origin or the state of historical or 
archaeological origin shall be given special con-
sideration”. The provision in that article is not 
States: Responses to the 2001 Convention on the Protec-
tion of the Underwater Cultural Heritage, 5(2) Journal of 
Maritime Archaeology 2010, 129, p. 129. 
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further specified, which would facilitate its prac-
tical application.  
While underwater cultural heritage is only rela-
tively vaguely protected by the United Nations 
Convention on the Law of the Sea in the area of 
the contiguous zone and Area, there is no pro-
tection provision for the Exclusive Economic 
Zone at all. In addition, Art. 303 (2) excludes 
rights of possession and salvage and (4) leaves 
room in principle for more specific agreements 
“for the protection of objects of an archaeologi-
cal or historical nature”. Overall, the protection 
of the underwater cultural heritage in the 
United Nations Convention on the Law of the 
Sea thus remains relatively vague. In particular, 
there is a lack of a clear division of responsibili-
ties for the protection of artefacts discovered in 
the different marine zones. 
2. The marine zones of the 
United Nations Convention 
on the Law of the Sea as 
the basis for the protection 
regime of the UNESCO Con-
vention  
In view of governmental reservations regarding 
the possibility of “creeping jurisdiction”, Article 3 
of the Convention does not affect the marine 
zones of UNCLOS. A separate Cultural Heritage 
Zone, in which coastal states would have been 
granted full rights to protect “their” cultural her-
itage off the coast, was therefore not intro-
duced, contrary to previous proposals.38 Never-
theless, in some places the Convention fills the 
gaps between the protection of cultural prop-
erty and international maritime law. 
                                                   
38 Greece and Turkey S. Dromgoole (fn. 7), p. 56; Cf. A. Strati, 
Greece, in: S. Dromgoole (eds.), The Protection of the Un-
derwater Cultural Heritage. National Perspectives in Light 
of the UNESCO Convention 2001, 2nd ed., Oxford, 2006, 
p. 118–120. 
39 Article 8 of the Convention. The measures shall be in ac-
cordance with Art. 303 UNCLOS. The extent to which they 
may in fact go beyond this is not clear from the wording. 
Consistency with the stricter standard of UNCLOS would 
also be achieved by extending the scope of the UNESCO 
Convention. 
Thus, Art. 7 (3) of the Convention addresses a 
constellation that has so far been ignored in 
UNCLOS and all its predecessors: if an under-
water cultural heritage site is a state ship or 
aircraft, the flag state concerned shall be in-
formed of the discovery even if it is located in 
waters under the exclusive jurisdiction of a Con-
tracting State. The sovereign rights of the 
coastal state are thus reconciled with the inter-
ests of the flag state. The same applies to states 
that are not nominally flag states of the sunken 
ship or aircraft, but have a “verifiable connec-
tion, particularly of a cultural, historical or 
archaeological nature” with the find. It is im-
portant to note, however, that although the 
coastal state must inform about the discovery, 
the Convention does not impose any rules on 
its further handling. 
The Convention provides further clarification in 
Art. 8 for underwater cultural heritage in the 
contiguous zone. For all cases where a contigu-
ous zone exists in accordance with Art. 33 
UNCLOS, Art. 303 (2) in conjunction with Art. 33 
UNCLOS suggests that coastal states may be au-
thorized to extend their jurisdiction over 
underwater cultural heritage in the contiguous 
zone. This initially included salvage and 
transport. The Convention now extends juris-
diction and generally allows coastal states to 
“regulate and authorise activities directed at un-
derwater cultural heritage within their contig-
uous zone”. 39  The Convention thus gives the 
Contracting States comprehensive regulatory 
powers with regard to the protection of under-
water cultural heritage.40 
However, it is debatable whether this is suffi-
cient in order to speak of a de facto “24-mile 
zone for the protection of underwater herit-
age”.41 If a Contracting State renounces its right 
to proclaim a contiguous zone or does not 
40 Rau (fn. 13), p. 855. 
41 According to the authors, this would have to be explicitly 
proclaimed. Similar view Strati (fn. 39), p. 106, with limita-
tions G. Le Gurun, France, in: S. Dromgoole (ed.), The 
Protection of the Underwater Cultural Heritage. National 
Perspectives in Light of the UNESCO Convention 2001, 2nd 
ed., Oxford 2006, p. 76: “However, it does not confer full 
legislative jurisdiction on a coastal state.” Likewise, M. Rau 
(fn. 12), p. 857, and in the end rejecting S. Dromgoole (fn. 7), 
p. 288. 
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make use of the regulatory power associated 
therewith, the provisions of the Convention 
concerning the EEZ and the continental shelf in 
Articles 9 and 10 shall apply without prejudice, 
in accordance with Article 8.42 According to Rau, 
this should “avoid intolerable gaps in the pro-
tection of the Convention”43.  
3. Interim result 
Compared to the United Nations Convention on 
the Law of the Sea as the basic treaty of inter-
national maritime law, the Convention of 2001 
occupies a special position. It deals with a spe-
cial matter only hinted at in UNCLOS and the 
regulation of which has long been worked to-
wards. The convention is understood neither as 
a lex posterior nor as a lex specialis in the strict 
sense. Rather, it is to be understood as a con-
tinuum, which takes up the spirit of UNCLOS as 
a basic treaty and supplements it with hitherto 
untapped fields and competences. 44  For its 
part, it claims to be able to serve as a new stand-
ard for future agreements on the protection of 
the underwater cultural heritage.45 The “coordi-
nating state” created within a new type of 
cooperative jurisdictional regime plays an es-
sential role in achieving this goal. 
 
 
 
 
 
                                                   
42 M. Rau (fn. 12), p. 857. 
43 Ibid., p. 857. 
44 See S. Dromgoole (fn. 7), p. 53. 
45 Convention on the Protection of Underwater Cultural 
Heritage of 02-11-2001, 2562 UNTS 3, Preamble: “Recogniz-
ing the need for codification and progressive development 
IV. Tasks and functions 
of the Coordinating 
State within the co-
operative jurisdic-
tional regime 
1. Intergovernmental cooper-
ation as basis of the 
Convention 
An obligation to intergovernmental coopera-
tion between the State Parties is expressed 
repeatedly throughout the UNESCO Convention 
of 2001 (Art. 2 (2)). Under Art. 14, State Parties 
are required to take preventive measures 
against the illegal import, possession and trade 
of underwater cultural heritage within their ter-
ritory. They should also prevent their territory 
from being used for activities contrary to the 
Convention (Art. 15). Furthermore, their nation-
als (and the ships flying their flag) should be 
required to act in conformity with the Conven-
tion (Art. 16). 
In accordance with Art. 9 (1) lit. a), the States 
Parties shall be informed by their nationals (or 
their flag vessels) of discoveries of underwater 
cultural heritage in their EEZ or on their conti-
nental shelf by means of the principle of 
personality and flag-state principle. In the EEZ 
or on the continental shelf of another State 
Party, States Parties shall require the nationals 
or the master of the vessel to report any such 
discovery or activity not only to them but also to 
that other State Party (Art. 9 (1) lit. b (i)). Alterna-
tively, a State Party may require the nationals or 
the master of the vessel to report a discovery or 
activity to it and shall itself ensure the prompt 
of regulations concerning the protection and conservation 
of underwater cultural heritage in conformity with interna-
tional law and practice.” 
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and effective transmission of the report to all 
other States Parties (Art. 9 (1) lit. b (ii)).  
In accordance with Article 9 (4), the State Party 
shall notify the Director-General of UNESCO of 
discoveries or activities reported to it under 
these regulations. The Director-General shall 
promptly circulate such information to all 
States Parties. The States Parties further agree 
that if one of their nationals or a vessel flying 
their flag discovers or intends to carry out activ-
ities directed towards underwater cultural 
heritage located in the Area, the national or the 
master of the vessel concerned shall notify 
them of such discovery or activities (Art. 11 (1)). 
States Parties shall subsequently notify the Di-
rector-General and the Secretary-General of the 
International Seabed Authority of the discover-
ies or activities reported to them (Art. 11 (2)). 
The Director-General shall in turn promptly 
transmit to all Contracting States all such infor-
mation submitted by Contracting States (Art. 11 
(3)).  
Violations of the measures of the Convention 
shall be sanctioned jointly by the Contracting 
States in accordance with Article 17 (3). Illegally 
recovered underwater cultural heritage shall be 
confiscated and registered by States Parties 
(Art. 18 (1-2)) and the Director-General of 
UNESCO, and any other State Party with a veri-
fiable link to the underwater cultural heritage 
concerned, shall be informed thereof (Art. 18 
(3)). In addition, the States Parties are obliged to 
exchange information and provide mutual as-
sistance in the exploration, excavation, docu-
mentation, conservation, study and presenta-
tion of the underwater cultural heritage 
(Art. 19).  
Provided that the above-mentioned provisions 
are applied uniformly by all contracting states, 
these provisions of the Convention are in-
tended to make the commercial exploitation of 
underwater cultural heritage more difficult. 46 
They are complementary to the rules in the re-
search and conservation of underwater cultural 
heritage.47 The Contracting States are subject to 
a two-stage system of mutual consultation and 
                                                   
46 S. Dromgoole (fn. 7), pp. 243, 273, 284. 
47 Ibid., p. 285, p. 336. 
48 Article 7 (1) of the Convention.  
the joint adoption of protective measures, 
which takes different forms within the respec-
tive maritime zones of the Convention. In the 
waters where States Parties enjoy full sovereign 
rights, the Convention gives them “in the exer-
cise of their sovereignty, the exclusive right to 
regulate and authorise activities directed to-
wards underwater cultural heritage”48. If a State 
Party has declared a zone of connectivity within 
the meaning of Art. 33 UNCLOS, it has, in ac-
cordance with Art. 8 and in conformity with 
Art. 303 (2) UNCLOS, extensive regulatory pow-
ers49  with regard to the protection of under-
water cultural heritage.50 
In waters beyond territorial sovereignty, the co-
ordinating state plays a key role. In the case of 
discovery of underwater cultural heritage with-
in the EEZ or on the continental shelf, the 
coastal State “as coordinating State” has pri-
mary responsibility (Art. 10 (3) lit. b). Provided 
that the coastal State explicitly rejects this role, 
a different coordinating State may be desig-
nated (Art. 10 (3) lit. a, b). For discoveries of 
underwater cultural heritage and related activi-
ties in the Area, any State Party with a verifiable 
link to the underwater cultural heritage con-
cerned may be designated as the Coordinating 
State (Art. 12 (2)). 
2. Coordination of consulta-
tions 
In the case of discovery of underwater cultural 
heritage or intended implementation of under-
water cultural heritage activities within the EEZ 
or on the continental shelf, the coastal State 
shall be responsible for conducting consulta-
tions between all States Parties with a verifiable 
(in particular cultural, historical or archaeologi-
cal) link to the underwater cultural property 
concerned which have declared an interest in 
accordance with Article 9 (5). Advice shall be 
given on how best to protect the underwater 
cultural heritage (Art. 10 (3) lit. a, b). If the 
49 M. Rau (fn. 12), p. 855. 
50 This is justified by means of a literal interpretation of 
Art. 8 (1) UNCLOS, cf. Rau (fn. 12), p. 856. 
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coastal State declines this role, the States in-
volved may appoint a Coordinating State (Art. 
10 (3) lit. b).  
In the case of discoveries of underwater cultural 
heritage and related activities in the Area, any 
State Party may declare to the Director-General 
of UNESCO its interest in being consulted on 
how best to ensure the protection of underwa-
ter cultural heritage (Art. 11 (4)). This declara-
tion must be based on a verifiable link with the 
underwater cultural heritage concerned, with 
particular regard to the preferential rights of 
States of cultural, historical or archaeological 
origin (Art. 11 (4)). The Director-General shall 
then request the States Parties so designated to 
consult on the best possible protection of the 
underwater cultural heritage, with the partici-
pation of the International Seabed Authority, 
and to designate a Coordinating State from 
among them (Art. 12 (2)).  
3. Taking emergency 
measures 
The coordinating state may, in accordance with 
Art. 10 (4), take all practicable measures and 
grant all necessary authorisations, and if neces-
sary, also do so prior to intergovernmental 
consultations in order to avert an imminent 
danger to underwater cultural heritage in EEZs 
or on the continental shelf. Assistance may be 
requested from States Parties for the imple-
mentation of the measures (Art. 10 (4)). 
Within the Area (unlike the other Zones), all 
States Parties – not only the coordinating state 
– may, if necessary and in accordance with the 
Convention, take all practicable measures, if 
necessary, prior to consultations, to avert any 
imminent danger to the underwater cultural 
heritage (Art. 12 (3)). 
                                                   
51 Cf. M. Rau (fn. 12), p. 857, who speaks of a “certain spe-
cial role” of the coastal states; see also P. O'Keefe, 
Shipwrecked Heritage. A Commentary on the UNESCO 
4. Implementation of agreed 
protective measures 
The coordinating State shall implement the 
jointly agreed protection measures and issue 
the necessary authorisations in accordance 
with the rules laid down in the Convention. 
Other Contracting States, determined by mu-
tual agreement, may also assume these 
obligations (Art. 10 (5) lit. a, b), Art. 12 (4) lit. a, 
b).  
5. Performing preliminary in-
vestigations 
In the EEZ, continental shelf and Area, the coor-
dinating State may carry out any necessary 
preliminary investigation of the underwater cul-
tural heritage and shall issue any necessary 
permits for this purpose (Art. 10 (5) lit. c), Art. 12 
(5)). The results shall be communicated to the 
Director-General of UNESCO, who shall 
promptly forward this information to the other 
States Parties (Art. 10 (5) lit. c), Art. 12 (5)). 
6. Interim result: The role of 
the coordinating state 
With regard to maritime cultural assets in EEZs 
and on the continental shelf, coastal states are 
privileged in so far51 as the original role of the 
Coordinating State is imposed on them under 
Art. 10 (3). The transfer of this competence to 
another Contracting State is possible, but re-
quires the express consent of the coastal state 
(see Art. 10 (3), (5)). This regulation represents a 
compromise between the proponents and op-
ponents of the extension of coastal state 
competences.52 
However, a hoped-for delegation of duties by 
the coordinating state to other states interested 
in cultural heritage seems rather questionable. 
It is more likely that in most cases of application 
Convention on Underwater Cultural Heritage, Leicester 
2002, p. 89 (Art. 10).  
52 See M. Rau (fn. 12), p. 858. 
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of the cooperative jurisdiction regime, the 
coastal state will have full powers of action53 in 
order to exercise maximum control over its own 
EEZ and adjacent submarine areas. In such a 
constellation, the coordinating state, by virtue 
of its capacity as a coastal state, is empowered 
to prohibit or authorise activities in order to 
prevent interference with its sovereign rights or 
jurisdiction as provided for under international 
law, including the United Nations Convention 
on the Law of the Sea (Art. 10 (2)). This includes 
the mainly economic rights and sovereign pow-
ers under Parts V and VI of UNCLOS, which 
could potentially conflict with activities related 
to underwater cultural heritage. The interven-
tion of the coastal or coordinating state is then 
carried out in order to secure its own rights and 
not on behalf of all States Parties, as provided 
for in Art. 10 (6),54 which is why the protection 
of the underwater cultural heritage in these 
cases is only indirect.55 
In view of the minimum period of 100 years 
which objects would have to have been under-
water in order for the Convention to be 
applicable, Art. 1 (1) lit. a), it can also be as-
sumed that these objects have already become 
an integral part of the underwater landscape 
and that all activities directed at underwater 
cultural heritage may therefore also have an im-
pact on natural resources.56 Consequently, it is 
quite possible that the coastal state will take an 
independent and proactive approach to the 
management of underwater cultural heritage. 
On the other hand, Art. 2 (4) counteracts any 
possible conflict of interests or favouring of eco-
nomic interests and constitutes the obligation 
to take all appropriate and necessary measures 
in conformity with international law to protect 
the underwater cultural heritage. It is not possi-
ble to make a general assessment of how a 
coastal or coordinating State will weigh up the 
various options. In any case Dromgoole under-
stands Art. 10 (2) as a “potentially powerful 
provision”57.  
                                                   
53 P. O'Keefe (fn. 52), p. 88. 
54 Cf. M. Rau (fn. 12), p. 862 f.  
55 Ibid., p. 863. 
56 S. Dromgoole (fn. 7), p. 291; O'Keefe (fn. 52), p. 90.  
Apart from a possible actor identity of the 
coastal state/coordinating state, the coastal 
State/coordinating state is also authorised to 
act unilaterally in the event of imminent danger 
(Art. 10 (4)). With regard to underwater cultural 
heritage within the Area (i.e. the seabed and 
subsoil beyond the limits of national jurisdic-
tion), this power is vested in all States Parties 
(Art. 12 (3)). Safeguard measures in question 
can be taken even before consultations have 
taken place (Art. 10 (4), Art. 12 (3)), which is why 
this provision seems at first sight to grant acting 
states a considerable degree of freedom of de-
cision. Even the view that Art. 10 (4) can be 
understood as an extension of coastal state 
competences is held.58 However, the states are 
obliged to act not in their own interest but on 
behalf of all States Parties (Art. 10 (6), Art. 12 (6)) 
and may not assert any rights, sovereign pow-
ers or obligations that are not provided for 
under international law (Art. 3).  
The envisaged management of underwater cul-
tural heritage can thus be divided into the 
phases of consultation between the States Par-
ties to the Convention to agree on protection 
measures; to approve them and finally to imple-
ment them. The consultations shall only be 
conducted with states which have a verifiable 
link to the underwater cultural heritage con-
cerned, as per Art. 10 (3) lit. b) in conjunction 
with Article 9 (5) and Article 12 (2) in conjunction 
Art. 11 (4). However, the UNESCO Convention 
does not specify who is responsible for verifying 
this verifiable link. In view of the responsibilities 
which the coordinating state has under Articles 
10 and 12, this task can also be assigned to the 
coordinating State by means of a systematic in-
terpretation of these provisions in accordance 
with Article 31 (1) of the Vienna Convention on 
the Law of Treaties (WCC).59 In any event, it can 
be assumed that the concept of a verifiable link 
must be interpreted broadly.60 Furthermore, in 
view of the general requirement for coopera-
tion in Art. 2 (2), it is not to be expected that 
state links to submarine cultural objects will be 
disputed, since no special rights arise from this 
57 S. Dromgoole (fn. 7), p. 291. 
58 Ibid., p. 301. 
59 Vienna Convention on the Law of Treaties, 23 May 1969. 
60 S. Dromgoole (fn. 7), p. 128. 
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and agreed measures must in any case be in 
conformity with the Convention.61 
In addition, the coordinating state has certain 
powers of action under Articles 10 (5), 12 (4) and 
12 (5) to approve and implement agreed protec-
tion measures and to conduct any necessary 
preliminary investigations. In doing so, the co-
ordinating state acts on behalf of all States 
Parties and for the benefit of mankind (Art. 10 
(6) and Art. 12 (6)).62 In addition, the rules of the 
Annex must be observed, Art. 33. 
In summary, a coordinating state is a State Party 
to the UNESCO Convention for the Protection of 
the Underwater Cultural Heritage which, within 
the framework of a cooperative jurisdictional 
regime and with the cooperation of other States 
Parties, assumes primary responsibility for the 
research and conservation of underwater cul-
tural heritage beyond territorial waters. Within 
the framework of this innovative approach, the 
coordinating state is assigned a large number of 
competencies, and has considerable decision-
making leeway in the exercise of these compe-
tencies. However, the coordinating state is 
always committed to the goal of providing the 
best possible protection for the underwater cul-
tural heritage. 
V. Ways of dealing with 
underwater cultural 
heritage in previous 
state practice 
The nature of the cooperative jurisdictional re-
gime depends on broad agreement by the 
international community for its success. Thus, 
the level of protection that underwater cultural 
heritage can receive from the state cooperation 
system also depends on the internationally 
                                                   
61 Ibid., p. 130. 
62 Moreover, according to Art. 10 (6), no measure may “in 
itself constitute a basis for the assertion of any preferential 
or sovereign right not provided for by international law, in-
cluding the United Nations Convention on the Law of the 
Sea”. 
practised attribution of responsibility for pro-
tection. It is therefore initially up to the 
Contracting States to decide what protection 
the coordinating state can guarantee. Should 
the state cooperation system be able to develop 
a model effect and one day become part of cus-
tomary international law, its observance would 
have to result not only from a uniform state 
practice (consuetudo) but also from a legal con-
viction on which it is based (opinio juris). 
However, for the long-term success of the pro-
tection regime including the Coordinating State, 
the consideration of relevant state practice in 
the protection of underwater cultural heritage 
to date is in any case an additional, good indica-
tion.  
Against this background, a tendency towards 
the conclusion of bilateral ad hoc agreements 
can be observed. The rights of the origin, flag 
and coastal states involved are reconciled in dif-
ferent ways, as the following six cases show, 
whose order is based on the sequence of sov-
ereign rights in the maritime zones. 
1. Extension of the rights of 
the flag state (La Belle) 
In today’s Matagorda Bay, about half a kilome-
tre off the coast of Texas in the Gulf of Mexico, 
the barque La Belle of the French colonizer Rob-
ert de La Salle sank in 1686.63 In 1995, the (state) 
Texas Historical Commission began to uncover 
the wreck by means of a cofferdam. 
The temporal scope of the Convention would be 
fulfilled in this case. However, the Convention 
did not enter into force until 2009, so only a hy-
pothetical test can be made here. Spatially, the 
territorial sea was subject to Article 7, which 
granted the USA “in the exercise of its sover-
eignty, the exclusive right to engage in under-
water heritage activities”. 64  However, La Belle 
was a ship in the service of the State, so Article 
7 (3) should be observed, which, “in recognition 
63 J. E. Bruseth und T. S. Turner, From a Watery Grave. The 
Discovery and Excavation of La Salle’s Shipwreck, La Belle, 
Texas A&M University Press 2005. 
64 Article 7 (1). 
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of the general practice between States”, pro-
vides for a duty of information of the coastal 
State to the flag State. 65  It is questionable 
whether this takes sufficient account of the 
claims of the flag State. In order to clarify the 
disputed jurisdiction between coastal state and 
flag state and the ownership title, the USA and 
France concluded an agreement on the La Belle 
on 31 March 2003.66 In it, France’s right to a say 
is derived from the continued existence of the 
title of ownership: 
“The French Republic has not aban-
doned or transferred title of the wreck 
of La Belle and continues to retain title 
to the wreck of La Belle.”67 
As a consequence, the shipwreck was placed in 
the custody of the Texas Historical Commission 
for a period of 99 years, while the Paris Musée 
national de la Marine was confirmed as the 
owner.68 This model situation shows that states 
(tend to) claim sovereign rights to the underwa-
ter cultural heritage, and that these rights may 
in some cases go beyond the information obli-
gations provided for by the Convention. In this 
respect, the Convention probably grants coastal 
states more rights than the practice in this ex-
ample would suggest. Nevertheless, regional 
and selective protection agreements similar to 
the La Belle are to be assessed positively in the 
light of the Convention. Such cooperation re-
gimes are undoubtedly in the spirit of shared 
jurisdiction and serve the concerted develop-
ment of the common cultural heritage for the 
common good. 
                                                   
65 Cf. Art. 7 (3). This obligation to inform extends only to 
notification of the discovery. Consequently, the sovereign 
rights of the coastal state take effect. See also (III) 2. a). 
66 Agreement between the Government of the United 
States of America and the Government of the French Re-
public regarding the wreck of “La Belle”, 31-03-2003, online 
available at: https://www.gc.noaa.gov/documents/gcil_la_ 
belle_agmt.pdf (20-09-2019). 
67 Ibid., Art. 1 (2). 
68 Ibid., Art. 2 (2) in conjunction with Art. 3. The duration of 
the 99 years is automatically extended upon expiry. 
69 See A. Strati (fn. 18), p. 24.  
2. Restriction of the rights of 
the flag state (Old Dutch 
Shipwrecks) 
As already illustrated, bilateral ad hoc conven-
tions are not uncommon in the context of 
underwater cultural heritage. 69  According to 
Strati, the 1972 Convention between Australia 
and the Netherlands70 is “by far the most im-
portant bilateral agreement for the protection 
of underwater cultural heritage.”71 Specifically, 
it concerns Dutch merchant ships that sank in 
the Australian territorial sea. 
In accordance with Article 1 of the Agreement, 
the Netherlands transferred its rights to the 
sunken vessels of the Vereenigde Oostindische 
Compagnie off the west coast of Australia to 
Australia at that time. These are four ships that 
sank between 1629 and 1727.72 In accordance 
with Article 3, Australia waived the Netherlands’ 
financial contribution to the exploration and 
conservation of the wrecks in return. In addi-
tion, Australia undertook in Art. 4 to respect the 
continuing historical and cultural interest of the 
Netherlands. On this basis, the establishment 
of a joint committee for the archaeological 
treatment of artefacts was provided for in 
Art. 5 ff.  
The relationship between Australia and the 
Netherlands regarding underwater cultural her-
itage has been redesigned by means of a 
memorandum of understanding with a four-year 
effect on 15 September 2017.73 Recently, efforts 
have been made to conduct cooperative re-
search and management of underwater cul-
tural assets in accordance with the rules in the 
70 Agreement between the Netherlands and Australia concern-
ing old Dutch shipwrecks, 11-06-1972, [1972] Australian 
Treaties Series 18. 
71 A. Strati (fn. 18), p. 24, fn. 7. 
72 B. Jeffery, Australia, in: S. Dromgoole (ed.), The Protection 
of the Underwater Cultural Heritage. National Perspectives 
in Light of the UNESCO Convention 2001, 2nd ed., Oxford 
2006, p. 1. 
73 Australian Government, Department of the Environment 
and Energy, Netherlands and Australia chart new course 
for our maritime heritage, Press release, 15-09-2007, 
online available at: http://www.environment.gov.au/ 
mediarelease/netherlands-and-australia-chart-new-
course-our-maritime-heritage (20-09-2019). 
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Annex to the Convention. 74  Section IV of the 
memorandum of understanding regulates, 
among other things, joint research into under-
water cultural heritage and mutual support for 
its safekeeping. Thus, international cooperation 
is only intended for the scientific management 
of underwater cultural heritage.  
3. Exclusive competence of 
the coastal state (Bom Je-
sus) 
The drained seabed off the Namibian city of 
Oranjemund was to be prepared for further off-
shore exploration on behalf of the semi-state 
diamond company Namdeb when numerous 
gold coins, breechloader cannons and elephant 
tusks were found on April 1st, 2008. 75  Since 
then, the team of experts led by archaeologist 
Dieter Noli has assumed that these are the re-
mains of the Portuguese caravel Bom Jesus, 
which sank into stormy seas on its way to India 
in 1533.76 
The ship in the area of the Namibian coastal 
sea, which is thus well over 100 years old, would 
in principle fall within the scope of the Conven-
tion under Article 1. Although Namibia had not 
yet ratified the Convention at the time of the 
discovery of the wreck,77 in accordance with its 
purpose, Portugal and the international archae-
ological community were informed of the find 
                                                   
74 Memorandum of understanding between The Cultural Herit-
age Agency of the Netherlands and the Australian Government 
Department of the Environment and Energy for the purpose of 
collaboration in research and management of underwater 
cultural heritage, 15-09-2017, online available at: 
https://www.environment.gov.au/system/files/pages/ 
7e5adec7-b7a0-4d42-9cd4-11d99c2b733f/files/mou- 
netherland-australia-2017.pdf (20-09-2019). 
75 Cf. among others Namibiana, The Sunken Treasures of 
the Caravel ‘Bom Jesus’ in southwest Namibia, 26-06-2012, 
http://www.namibiana.de/namibia-information/ 
pressemeldungen/artikel/die-versunkenen-schaetze-der-
karavelle-bom-jesus-im-suedwesten-von-namibia.html  
(20-09-2019). 
76 Compare, among others, CTV News, In Namibia, 1533 
Portuguese shipwreck’s relics hidden away, 15-09-2017, 
https://www.ctvnews.ca/sci-tech/in-namibia-1533-portu-
guese-shipwreck-s-relics-hidden-away-1.3590932 (20-09-
2019). 
77 This did not take place until 09.03.2011. Portugal already 
ratified the Convention on 21-09-2006. See 
and consulted on its conservation.78 According 
to the Portuguese Embassy in Namibia, the flag 
state waived any claim to ownership,79 which is 
in line with the Namibian National Heritage Act 
of 200480. According to this law, shipwrecks and 
related objects are to be classified as “historical” 
and as Namibian state property from the age of 
35 years.  
It is remarkable, however, that the allegedly in-
adequate handling of the finds drew sharp 
criticism on the Namibian government 81 . Ex-
perts from the Universidade Nova de Lisboa in 
Portugal advised the Namibian government 
“(to) ask UNESCO, the United Nations cultural 
body, to send a technical team to evaluate the 
artefacts”82. A lack of expertise should also be 
the reason why a planned museum to exhibit 
the finds has not yet been built.83 
Although in the case of the Bom Jesus the Con-
vention could not be applied due to Namibia’s 
lack of ratification, the behaviour of the affected 
states was largely in accordance with its provi-
sions. In practice, however, this has unfortu-
nately not led to a higher level of protection for 
the underwater cultural heritage, because the 
coastal state ultimately responsible does not 
appear to have the necessary technical exper-
tise.  
www.unesco.org/eri/la/convention.asp?KO=13520& 
language=E&order=alpha (20-09-2019).  
78 Cf. Namibiana, Oranjemund shipwreck: Namibia and 
Portugal want to work together, 02.08.2012, 
http://www.namibiana.de/namibia-information/ 
pressemeldungen/artikel/schiffswrack-von-oranjemund-
namibia-und-portugal-wollen-zusammenarbeiten.html  
(20-09-2019). 
79 Ibid. 
80 National Heritage Act, 29-12-2004 (Act No. 27 of 2004), 
online available at: http://www.wipo.int/wipolex/en/text. 
jsp?file_id=222853 (20-09-2019). 
81 Cf. Namibiana, wreck and finds of the caravel Bom Jesus 
must remain in Namibia, 26.06.2012, available online at: 
http://www.namibiana.de/namibia-information/ 
pressemeldungen/artikel/wrack-und-funde-der-karavelle-
bom-jesus-muessen-in-namibia-bleiben.html (20-09-2019). 
82 See CTV News (fn. 77). 
83 Cf. Namibiana (fn. 82). 
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4. Non-application of the 
state cooperation system 
(Nuestra Señora de las Mer-
cedes) 
In May 2007, the American public limited com-
pany OME announced the discovery of a 
shipwreck on the Portuguese continental shelf, 
which at that time was still unidentified.84 Some 
artefacts were recovered, transported to the 
USA and an in rem action was brought against 
the shipwreck in the US District Court for the Mid-
dle District of Florida. 85  OME claimed the 
establishment of ownership and property rights 
or alternatively a claim for salvage. In86 particu-
lar, the identity of the wreck was disputed at 
this point, which according to the OME could 
not be established due to lack of evidence.87  
Spain, as a secondary intervener, argued that 
the wreck was the frigate Nuestra Señora de las 
Mercedes of its former Royal Navy and submit-
ted a request for the case to be dismissed on 
the grounds of immunity of state vessels.88 This 
was confirmed by a magistrate judge on 3 June 
2009 and consequently the lack of jurisdiction 
of the US courts in the case was established.89 
The District Court followed this recommenda-
tion and ordered OME to hand over the wreck 
to Spain.90 OME appealed against this decision, 
which was rejected in September 2011.91 
The Nuestra Señora de las Mercedes sank in 1804 
in the Portuguese EEZ, so the conditions for ap-
plication of the UNESCO Convention according 
to Art. 1 (1) lit. a) were fulfilled at the time of its 
discovery, and the cooperative jurisdiction re-
gime according to Art. 9 and Art. 10 could have 
                                                   
84 S. Dromgoole (fn. 7), p. 96. 
85 Ibid., p. 96; see also United States District Court for the 
Middle District of Florida, Odyssey Marine Exploration, Inc. v. 
The Unidentified Shipwrecked Vessel, Amended Verified 
Complaint in Admiralty, 07-08-2007, online available at: 
https://cases.justia.com/federal/district-courts/florida/ 
flmdce/8:2007cv00614/197978/25/0.pdf?ts=1376493446 
(20-09-2019). 
86 Ibid. 
87 Ibid. 
88 S. Dromgoole (fn. 7), p. 96 f. 
89 United States District Court for the Middle District of 
Florida, Odyssey Marine Exploration, Inc. v. The Unidentified 
come into effect. Although the Convention had 
not yet entered into force at the time of discov-
ery, it entered into force during the court 
proceedings, in particular before the final iden-
tification of the shipwreck. In addition, the flag 
State Spain and the coastal State Portugal had 
already deposited their instruments of ratifica-
tion, thus indicating that they considered 
themselves bound by the provisions of the Con-
vention. It is therefore noteworthy that the 
Convention played no role in the negotiations 
and that Portugal did not attempt to invoke it as 
a presumed coordinating state. 
5. Conflicting demands of the 
coastal state, flag state and 
private actors (San José) 
The San José was a Spanish galleon that trans-
ported gold, silver and various gems from the 
Spanish colonial areas to the motherland and 
sank on 8 June 1708 as a result of an attack by 
British warships.92 The wreck can therefore eas-
ily be assigned to the object of protection of the 
Convention under Art. 1 (1) lit. a). However, only 
Spain and not Colombia is a party to the Con-
vention. 
Colombia’s navy discovered the wreck of the 
San José in 2015 in its own EEZ.93 Since then, pre-
paratory measures have been taken for 
recovery and subsequent exhibition. 94  How-
ever, the American salvage company Sea Search 
Armada claimed to have found the wreck as 
Shipwrecked Vessel, Report and Recommendation 03-06-
2009, online available at: https://docs.justia.com/cases/ 
federal/district-courts/florida/flmdce/8:2007cv00614/ 
197978/209 (20-09-2019). 
90 S. Dromgoole (fn. 7), p. 150. 
91 Ibid., p. 150. 
92 BBC News, Colombia asks for help recovering treasure 
from Spanish galleon, 14-07-2017, online available at: 
http://www.bbc.com/news/world-latin-america-40613663 
(20-09-2019). 
93 Ibid. 
94 Ibid. 
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early as 1981. It therefore initiated several pro-
ceedings against the Colombian Government in 
order to have its rights established.95 
As a flag state, Spain claimed immunity from 
prosecution of state vessels under Art. 10 (7) 
and insisted on a say in the handling of the 
find.96 Spain also underlined its intention to de-
fend these interests “at the UN” if necessary.97 
This is countered by the fact that Colombia has 
not yet ratified the Convention and has passed 
a law in 2013 that declares underwater cultural 
heritage to be Colombian national heritage and 
places it under state jurisdiction.98 
It is not apparent that the conflicting interests 
have already been reconciled. However, it was 
announced that all sides were seeking an “ami-
cable settlement through diplomatic chan-
nels”. 99  It is noteworthy that the Colombian 
Minister of Culture, Mariana Garces Cordoba, 
was the addressee of an open appeal, written 
by the Scientific and Technical Advisory Body 
(STAB) and published on 27 April 2018, to re-
frain from the economic exploitation of the 
wreck and accept the offer of UNESCO’s sup-
port.100 
6. The Convention on the Ti-
tanic 
In the early morning of 15 April 1912, the Titanic, 
the largest ship in the world at the time, sank. It 
                                                   
95 CNN, Colombia says it found Spanish galleon; US firm 
claims half of treasure, 06-12-2015, online available at: 
http://edition.cnn.com/2015/12/05/americas/colombia-
spanish-galleon-san-jose-found/index.html (20-09-2019). 
96 BBC News, Spain says it has rights to Colombian treasure 
ship, 08-12-2015, online available at: http://www.bbc.com/ 
news/world-latin-america-35036121 (20-09-2019). 
97 BBC News, Colombia asks for help recovering treasure 
from Spanish galleon, 14.07.2017, online available at: 
http://www.bbc.com/news/world-latin-america-40613663 
(20-09-2019). 
98 BBC News (fn. 97). 
99 World N24, 17 billion dollar treasure, you belong to me!, 
15-12-2015, available online at: https://www.welt.de/ver-
mischtes/article149969716/17-Milliarden-Dollar-Schatz-du-
gehoerst-mir.html (20-09-2019) 
100 Ref. to Llazar Semini, Unesco urges Colombia not to ex-
ploit shipwreck treasure, 27-04-2018, online available at: 
https://www.independent.ie/world-news/unesco-urges-co-
lombia-not-to-exploit-shipwreck-treasure-36851315.html 
(20-09-2019). 
was not until 1985 that the wreck could be lo-
cated by a French-American research expedi-
tion. It thus fell under the temporal scope of the 
Convention from 15 April 2012.101 However, to 
date neither the USA, the United Kingdom nor 
Canada is a party to the agreement. 
In spatial terms, the wreck is located on the Ca-
nadian continental shelf but outside the EEZ 
and therefore in international waters. 102  Had 
the discoverers reported the find to the Direc-
tor General, all States would then have been 
called upon to declare their “verifiable link” to 
the Titanic in accordance with Art. 11 (4), if they 
were interested in further consultation. This 
would probably have been clearly affirmative 
for the United Kingdom (as a flag state) and the 
USA (as the destination and country of origin of 
many passengers). A connection to Canada 
(through the spatial connection point of the 
continental shelf) and France (as flag state of 
the discovery expedition) would have to be dis-
cussed, but could possibly also be affirmed in 
the end.103  Furthermore, a coordinating State 
would have had to be appointed from among 
these four, which would have been authorised 
to exercise the measures of Art. 12 (4-6) in the 
public interest.104 
In the absence of a framework agreement to 
protect it, but aware that “the wreck of the Ti-
tanic will not be preserved forever as an 
underwater heritage site”105, the United States, 
101 Art. 1 (1) lit. a) UNESCO Convention 2001; see also the 
UNESCO press release of 05.04.2012, The wreck of the Ti-
tanic now protected by UNESCO, available at  
http://www.unesco.org/new/en/media-services/single-
view/news/the_wreck_of_the_titanic_now_protected_by_ 
unesco/ (20-09-2019). 
102 See Article 17 (1) lit. a) of the Canada Oceans Act (1996). 
An extension of Canadian jurisdiction to the entire conti-
nental shelf is thus possible, provided this would not 
conflict with international law. On this possibility, see O. 
Varmer, The centenary of the Titanic and the treaty giving 
legal protection, presentation of 13.12.2011, available at 
http://www.unesco.org/archives/multimedia/document-
2535 (20-09-2019). 
103 The geographical proximity of Canada is probably not 
sufficient as a “verifiable link”, but the potential extension 
of jurisdiction to the site of the find is a realpolitik argu-
ment. 
104 See Art. 12 (2) UNESCO Convention 2001. 
105 UNESCO Scientific Colloquium on Factors impacting the 
Underwater Cultural Heritage. 10th Anniversary of the 
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the United Kingdom, France and Canada con-
cluded the Titanic Agreement.106 It was adopted 
on 6 November 2003 and will enter into force if 
two of the parties ratify it (Article 11(2)). The 
United Kingdom has already ratified the Con-
vention.107 The USA signed the treaty on 18 June 
2004, but made its binding force under interna-
tional law dependent on the implementation of 
the agreed provisions in national law. 108  This 
has not yet been done. France and Canada have 
not yet joined.109 The Titanic Agreement does not 
contradict the Convention, but regulates a situ-
ation which is not precisely regulated by the 
Convention and can therefore be considered a 
more specific agreement.  
Compared to the 2001 Convention, the text of 
which was already known in 2003, there are, 
however, fundamental differences: the Titanic 
Agreement does not share jurisdiction in the 
sense of the coordinating state principle, but 
regulates joint responsibility according to the 
nationality and flag state principle: 
“Each Party shall take the necessary 
measures, in respect of its nationals 
and vessels flying its flag, to regulate 
through a system of project authoriza-
tions: 
(a) entry into the hull sections of RMS 
Titanic […]; and 
(b) activities aimed at the artifacts 
from RMS Titanic […] so that all such 
activities are [...] conducted in accord-
ance with the Rules.”110 
Legal considerations were less decisive than 
economic considerations in the return to this 
                                                   
Convention on the Protection of the Underwater Cultural 
Heritage, Belgium 2011, Proceedings, online available at: 
http://www.unesco.org/new/fileadmin/MULTIMEDIA/ 
HQ/CLT/pdf/UCH_Brussels_FReports.pdf (20-09-2019). 
106 Agreement Concerning the Shipwrecked Vessel RMS Titanic, 
11-06-2003, available online at: http://www.gc.noaa.gov/ 
documents/titanic-agreement.pdf (20-09-2019) However, it 
has only been ratified by the UK and the USA (“Titanic 
Agreement”). 
107 UK Statutory Instruments, Protection of Wrecks (RMS Ti-
tanic) Order 2003 No. 2496, online available at: 
http://www.legislation.gov.uk/uksi/2003/2496/introduc-
tion/made (20-09-2019). 
108 U.S. National Oceanic and Atmospheric Administration 
(NOAA), R.M.S. Titanic – Legislation, online available at: 
http://www.gc.noaa.gov/gcil_titanic-legislation.html (20-09-
2019). 
comparatively conventional regulatory pat-
tern.111  In contrast, the protective regulations 
adopted in the Titanic Agreement are “similar to 
those of the Annex to the 2001 Convention and 
drafted using it as an example”.112 The Titanic 
Agreement requires that, without prejudice to 
the primacy of in situ protection (Art. 4 (2)), all re-
covered Titanic objects under the jurisdiction of 
the Contracting Parties shall be preserved in ac-
cordance with its rules (Art. 3). States Parties are 
obliged to regulate activities directed towards 
the wreck by their nationals or their flag vessels 
by approving (or rejecting) projects (Art. 4 (1)). 
According to Art. 5, there should be a continu-
ous exchange of information between the 
Parties, in particular on applications for project 
authorisations, which may be commented on 
by the Parties within the first 90 days of their 
notification. These observations are taken into 
account by the receiving State in the decision-
making process (Article 5 (2)). The Titanic Agree-
ment further requires that the Contracting 
States consult each other with a view to harmo-
nising the regulations governing joint activities 
of nationals or vessels of several Contracting 
States and corresponding enforcement 
measures (Art. 5 (4-5)). It also provides for such 
consultations to monitor the implementation 
and effectiveness of the Convention (Article 6).  
Finally, Art. 9 (2) anticipates a multilateral con-
vention for the protection of underwater 
cultural heritage. Should it become binding on 
all the Contracting Parties, they will have to con-
sult each other on the relationship between this 
109 U.S. National Oceanic and Atmospheric Administration 
(NOAA), R.M.S. Titanic – Frequently Asked Questions, Ques-
tion 21, online available at: http://www.gc.noaa.gov/gcil_ 
titanic-faqs.html#leg (20-09-2019). 
110 Article 4 (1) of the Titanic Agreement (fn. 107). 
111 Most notably demonstrated by the USA, see U.S. Na-
tional Oceanic and Atmospheric Administration (NOAA), 
Guidelines for Research, Exploration and Salvage of RMS 
Titanic, Comment 16 on the UNESCO Treaty: “The 
[UNESCO] agreement would negatively impact […] mem-
bers of the salvage community. The guidelines [of the 
Titanic agreement] refer only to operations at the wreck of 
the RMS Titanic and will not negatively impact salvors as 
discussed above.” 
112 U. Guerin, The Protection accorded to the Titanic by the 
UNESCO Convention on the Protection of the Underwater 
Cultural Heritage, UNESCO, Paris, 2012, o.S. 
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Convention and the Titanic Agreement. The Con-
vention, which in its Art. 6 encourages the 
adoption of bilateral, regional or multilateral 
agreements that are “in full conformity” with its 
own regulations, is of course taken into consid-
eration. 113  The States concerned could, by 
means of such an agreement, have ensured 
better protection for the RMS Titanic than that 
provided for in the UNESCO Convention and 
could have placed the wreck on the Canadian 
continental shelf under surveillance before 15 
April 2012, the expiry date of 100 years referred 
to in Article 1(1)(a) of the 2001 Convention. In-
stead, neither the USA, the United Kingdom, 
Canada nor France114 have ratified the Conven-
tion, but have deemed it necessary to make 
different arrangements and to make use of the 
flag state and personnel principle115 because of 
unwelcome jurisdictional rules.116 
As a result, the formal jurisdictional regime of 
the coordinating state in this example failed 
due to resistance from the states. The material 
protection provisions, on the other hand, influ-
enced – albeit in a status not yet adopted – the 
standard-setting process (cf. “Rules” of the Ti-
tanic Agreement) between sovereign states 
acting independently of the Convention. 
7. Interim result: Possibilities 
and limits of the state co-
operation system in 
practical trials 
In light of state practice, a mixed picture of the 
state cooperation system emerges. The fact 
that most states flatly reject the state coopera-
tion system can be considered incorrect. 
Rather, as in the case of the RMS Titanic, it has 
not been applied to date, as important states in-
volved are not parties to the Convention or 
older special agreements exist.  
                                                   
113 Ibid. 
114 The UNESCO Convention entered into force for France 
on 7 May 2013, see UNESCO, Convention on the Protection 
of the Underwater Cultural Heritage, Ratification by France 
07.02.2013, Doc. LA/DEP/2013/004. 
That the principle of shared jurisdiction under 
the Convention does not necessarily go beyond 
lived political practice is demonstrated by the 
example of La Belle. As in this case, there are 
isolated instances where coastal states and flag 
states grant each other more extensive rights 
than would be the case under the Convention. 
Although the Convention does not provide for a 
coordinating state for the territorial sea and the 
contiguous zone, the assumption is growing 
that the effectiveness of the coordinating state 
principle depends not least on its maritime 
zone. The clearer the legal basis on which the 
coordinating state can rely in the exercise of its 
activities (i.e. the right to jurisdiction under gen-
eral international maritime law in the EEZ and 
continental shelf), the more effective its protec-
tion regime. As the state practice described 
above makes clear, the coastal state in the ter-
ritorial sea, in the contiguous zone, in the EEZ 
and on the continental shelf either has almost 
exclusive competence in dealing with underwa-
ter cultural heritage or is determined from the 
outset as the coordinating state, so that the cul-
tural property in question can be efficiently 
protected. Another possibility is the presence of 
an underwater cultural heritage site in the area, 
for which a competent Coordinating State must 
be designated in advance in accordance with 
Art. 12, from which protection measures can be 
taken.  
What does not seem to be sufficiently clear, 
however, is why the principle of the coordinat-
ing state has not yet been applied, especially 
controversial cases such as that of Nuestra Se-
ñora de las Mercedes or San José; all the more so 
because in the cases mentioned, the Conven-
tion had already entered into force for at least 
one of the participating states. References to 
the Convention might have been intuitively ex-
pected, particularly from the potential coordi-
nating states. 
115 Ibid. 
116 U.S. National Oceanic and Atmospheric Administration 
(NOAA), R.M.S. Titanic – Frequently Asked Questions, Ques-
tion 23, online available at: http://www.gc.noaa.gov/gcil_ 
titanic-faqs.html#leg (20-09-2019).  
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VI. The First Application: 
Skerki Bank 
The Skerki Bank extends over several hundred 
square kilometres in the international waters 
between Tunisia, Sicily and Sardinia. In this area 
there are several valuable cultural assets, such 
as 2000-year-old shipwrecks and the remains of 
the two world wars. 117  Important maritime 
(transport) routes pass by Skerki Bank, which is 
why its cultural heritage is at high risk. Unregu-
lated fishing is another source of danger.118 
Italy drew the attention of UNESCO to this situ-
ation in accordance with the provisions of the 
Convention, which then activated the state co-
operation system.119  As a result of the notifi-
cation process, Tunisia expressed its interest in 
assuming the role of Coordinating State, given 
that part of the underwater cultural heritage of 
the Skerki Bank is located on the Tunisian con-
tinental shelf. 120  Three other States Parties, 
Italy, Spain and France, also participate in the 
consultations under the cooperative jurisdic-
tional regime of the Convention. 121  The first 
intergovernmental consultation took place on 
6 February 2019. 122  Tunisia, as coordinating 
State, also organized the first round of technical 
and scientific consultations on 10 and 11 June 
2019.123 
It remains to be seen whether any emergency 
measures to protect underwater cultural herit-
age in the Skerki Bank area will be taken during 
                                                   
117 See UNESCO, Ninth session of the Scientific and Tech-
nical Advisory Body (STAB), Report, 08.06.2018, Doc. 
UCH/18/9.STAB/11, online available at: http://unesdoc. 
unesco.org/images/0026/002646/264648e.pdf (20-09-
2019). 
118 Ibid. 
119 Ibid. 
120 See UNESCO, Cooperation in international waters – Pro-
tection of the Skerki Banks, 11 February 2019, 
https://en.unesco.org/news/cooperation-international- 
waters-protection-skerki-banks (20-09-2019). 
121 Ibid. 
122 Ibid. 
123 See UNESCO, First meeting of the international consul-
tation on the Skerki Banks, 03.06.2019, 
the consultations and what place the Coordi-
nating State will play in the protection of Skerki 
Bank and how responsibilities will be shared 
with the States involved. The Skerki Bank there-
fore represents the first opportunity where 
underwater cultural heritage in international 
waters could be protected by the UNESCO Con-
vention. The case is therefore of particular 
importance as it could serve as a precedent for 
similar situations in the future. 
VII. Critical Appraisal 
The previous remarks indicate that the cooper-
ative jurisdictional regime has so far not always 
met its objective of supporting better protec-
tion of the underwater cultural heritage. The 
rather low ratification rate to date is accompa-
nied by the fact that in practice the Convention 
is often not applicable to coastal and flag states. 
However, the example of Nuestra Señora de las 
Mercedes shows that the cooperative jurisdic-
tional regime does not necessarily have an 
effect even between contracting parties. This 
problem also appears to have its roots in the 
normative regulations, since, as in the case of 
the Titanic, the conclusion of bilateral agree-
ments is preferred to the cooperative 
jurisdictional regime. It is possible that cooper-
ation to preserve Skerki Bank indicates a 
reversal of state practice.  
In addition, efforts are currently underway to 
promote ratification and implementation, cf. 
the Draft Ratification and Implementation Strat-
egy124, which is not concerned with a redesign of 
http://www.unesco.org/new/en/culture/themes/underwa-
ter-cultural-heritage/dynamic-content-single-view/news/ 
first_meeting_of_the_international_consultation_pro-
cess_on_h/ (20-09-2019). 
124 UNESCO, Convention on the Protection of Underwater 
Cultural Heritage, Sixth Meeting of State Parties, Draft Rati-
fication and Implementation Strategy, 18.05.2017, Doc. 
UCH/17/6.MSP/INF.7REV2. With regard to an improved rat-
ification rate, the main measures envisaged are measures 
to improve understanding of the Convention, increase po-
litical and public support for underwater cultural heritage 
and strengthen the UNESCO Secretariat. Model laws, sci-
entific and technical expertise provided, increasing public 
awareness, promotion of underwater archaeology as an 
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the Convention regulations, but rather with im-
plementation. The challenges observed in 
current state practice could possibly be taken 
into account in a future reform of the treaty 
text. In the following section, some of the as-
pects that have arisen will be addressed. 
1. Normative and practical 
challenges  
Since the Convention entered into force, certain 
challenges have been observed. Probably the 
most important of these are: firstly, the disre-
gard for the interests of a private finder of 
underwater cultural heritage; secondly, the bu-
reaucratic burden on the States Parties caused 
by the cooperative jurisdictional arrangements 
as an obstacle to international cooperation; and 
thirdly, a general dissatisfaction with the juris-
dictional arrangements. 
a) The interests of the private 
finder 
As in the case of Nuestra Señora de las Mercedes, 
underwater cultural assets are also discovered 
by private individuals or professional explora-
tion and salvage companies. For such cases, the 
Convention provides for numerous notification 
obligations (cf. Art. 9 (1) lit. a, b), 11 (1)) and the 
application of the law of discovery and salvage 
is possible under certain conditions (Art. 4). In 
particular, an approval of the competent (state) 
authority is required (Art. 4 lit. a). States alone 
shall be responsible for the other management 
of underwater cultural heritage (cf. Art. 7 to 12). 
Thus, private finders do not have a secure legal 
position when reporting a discovery.  
In contrast, national courts continue to grant 
civil rights to underwater cultural heritage. Par-
ticularly in the USA, which is not a party to the 
Convention and therefore not bound by the 
                                                   
archaeological discipline and alternative funding opportu-
nities are intended to advance the implementation of the 
Convention regulations. 
125 For example, the legal dispute concerning Nuestra Se-
ñora de Atocha, Florida Dept. of State v. Treasure Salvors, Inc., 
458 U.S. 670 (1982). 
126 M. Risvas, The Duty to Cooperate and the Protection of 
Underwater Cultural Heritage, 2(3) Cambridge Journal of 
regulations described above, corresponding 
judgements have been made.125 Thus, there is 
little incentive for private individuals to report a 
finding of underwater cultural heritage unless 
such an obligation is imposed on them by their 
national law. It might therefore be worthwhile 
to consider a more intensive involvement of the 
finder in the management of underwater cul-
tural heritage. It would be conceivable, for 
example, to name the finder as an actor to be 
consulted in the cooperative jurisdictional re-
gime. This would increase the likelihood of 
findings being reported and thus facilitate co-
operation, benefiting in particular those 
countries that do not have the financial and 
technological resources to explore and con-
serve their underwater cultural heritage.  
b) The practical implementation of 
the jurisdictional regime 
The cooperative jurisdictional regime is accused 
of being time-consuming, bureaucratic and in-
effective.126 The example of Nuestra Señora de 
las Mercedes shows that the identification of un-
derwater cultural heritage can be a complex 
process that takes months and has an invasive 
effect on the find.127 It is realistic to assume that 
some links between States Parties and finds 
may be established long after discovery and 
that consultations may be delayed. It is thus 
possible that in critical initial stages the han-
dling of underwater cultural heritage by the 
coastal state – as a coordinating state – may 
be128  shaped unilaterally and the cooperative 
jurisdictional regime may ultimately be circum-
vented. At most, the state reporting the 
discovery of the underwater cultural heritage 
could exert additional influence, provided it is a 
party to the Convention.129 
This is particularly problematic in the region, 
since no state automatically assumes the role of 
coordinating state. Rather, all Contracting 
International and Comparative Law 2013, 562, p. 585 w.f.r.; 
Rau (fn. 13), p. 874; S. Dromgoole, (fn. 7), p. 303; A. Strati 
(fn. 18), p. 46. 
127 Cf. also S. Dromgoole (fn. 7), p. 303 f.  
128 S. Dromgoole (fn. 7), p. 303 f. 
129 Ibid. 
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States have the power to take emergency 
measures (Art. 12 (3)), which in the worst case 
are not coordinated and are contrary to each 
other. However, in cases of doubt, underwater 
cultural heritage must be protected before the 
States Parties have succeeded in establishing a 
link, holding consultations and adopting joint 
measures. Here, shifting this task to an inde-
pendent authority could be a plausible solu-
tion.130 The International Seabed Authority (Art. 
156 UNCLOS), ICOMOS131 or the Scientific and 
Technical Advisory Body of UNESCO (Art. 23 (4)) 
may be considered for this purpose. 
Apart from this, an analysis of already existing 
bodies of standards of shared jurisdiction 
which have proven their worth in practice could 
provide helpful insights for the problematic 
finding of compromises with regard to jurisdic-
tional rules. The following consideration is 
limited to two transferable situations.132 
A good example is the so-called Pelagos Sanctu-
ary for Mediterranean Marine Mammals. It 
extends over 87,500 km2 between the coasts of 
Italy, Monaco and France and was built on a 
contractual basis on 21 February 2002.133 It is 
considered the first marine protected area to 
consist predominantly (53%) of high seas. 134 
The text of the treaty provides in Art. 14 (1)135 
that the Contracting States are responsible for 
the implementation of the agreed protection 
provisions in the waters under their sover-
eignty. According to paragraph 2, in other 
waters they should oblige the vessels flying 
                                                   
130 There already are tendencies pointing in this direction, 
ref. to UNESCO, UNESCO Scientific and Technical Advisory 
Body rejects identification of wreck as Santa Maria, 
06.10.2014, online available at: http://www.unesco.org/ 
new/en/culture/themes/underwater-cultural-heritage/ 
2001-convention/advisory-body/missions/mission-to-haiti/ 
(20-09-2019).  
131 ICOMOS, Introducing ICOMOS, available online at: 
https://www.icomos.org/en/ (20-09-2019). 
132 Only those sets of rules are observed which refer to in-
ternational waters.  
133 Pelagos Sanctuary, Presentation, online available at: 
http://www.sanctuaire-pelagos.org/en/about-us/presenta-
tion (20-09-2019). 
134 WWF, marine protected areas in the high seas, available 
online at: http://www.wwf.de/themen-projekte/meere-
kuesten/meeresschutz/meeres-schutzgebiete/hohe-see/ 
(20-09-2019). 
their flag to apply the agreement. To this end, 
ships flying the flag of third countries should 
also be stopped in accordance with the require-
ments of international law. These arrange-
ments therefore make use of the flag state and 
personnel principle, and are similar to the Ti-
tanic Convention.136 This approach requires on 
the one hand the cooperation of all states in ge-
ographical proximity to the respective object of 
protection and on the other hand a high ratifi-
cation rate in order to be effective in 
international waters. Activities by nationals or 
vessels of non-Contracting States beyond terri-
torial limits are not covered by such a regime. A 
revision of the Convention along the lines of 
these regulations alone would therefore not be 
appropriate, especially with regard to the Draft 
Ratification and Implementation Strategy137men-
tioned above, which aims to achieve a higher 
ratification rate.  
The second practical example is the Joint Regime 
Area of Colombia and Jamaica. On 12 November 
1993, the Maritime delimitation treaty between Ja-
maica and the Republic of Colombia agreed to 
establish a condominium. 138  In the waters 
where their two EEZs overlap, both Colombia 
and Jamaica are entitled to the management, 
control, exploration and exploitation of living 
and non-living resources in accordance with 
Art. 3 of the Condominium Treaty. According to 
Art. 3 (3), however, the exploration and exploi-
tation of non-living resources, scientific 
research and the protection of the marine envi-
ronment should be carried out on a “joint basis 
135 Agreement on the creation of a Mediterranean Sanctu-
ary for marine mammals (Accord Pelagos créant le 
Sanctuaire pour les mammifères marins en Méditerranée) 
between Monaco, France, Italy, 25.11.1999, French version 
Original text available at: https://www.sanctuaire-pela-
gos.org/fr/accord-pelagos. 
136 Titanic Agreement (fn. 107 and accompanying text). 
137 UNESCO, Convention on the Protection of Underwater 
Cultural Heritage, Sixth Meeting of State Parties, Draft Rati-
fication and Implementation Strategy, 18.05.2017, Doc. 
UCH/17/6.MSP/INF.7REV2. Concerning the activities of the 
Secretariat under the Strategy see UNESCO, Convention on 
the Protection of Underwater Cultural Heritage, Seventh 
Meeting of State Parties, Report on the Activities of the 
Secretariat, 12.04.2019, Doc. UCH/19/7.MSP/5.  
138 Maritime delimitation treaty between Jamaica and the Re-
public of Colombia, 12.11.2003, online available at: 
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/ 
PDFFILES/TREATIES/JAM-COL1993MD.PDF (20-09-2019).  
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agreed by both Parties”. A generalization of 
these regulations for the universal manage-
ment of underwater cultural heritage would 
result in the respective site being subject to the 
sovereignty of several states at the same time 
and measures being implemented on the basis 
of mutual agreement. The latter in particular 
corresponds in essence to the already existing 
provisions of the Convention.  
The previous study shows that intergovern-
mental cooperation is possible in international 
waters. The use of the flag state and personnel 
principle leads to effective implementation of 
treaty contents, provided, however, that a high 
ratification rate is available. The smallest possi-
ble number of actors involved facilitates 
cooperative decision-making.  
2. Benefits and potential of 
the UNESCO Convention 
The UNESCO Convention for the Protection of 
the Underwater Cultural Heritage represents 
the first promising approach between states in 
the field of underwater cultural heritage. The 
Convention sees the protection of this cultural 
heritage as a human task, which is why a plat-
form is being created to promote underwater 
cultural heritage and its protection. 
Against this background, the Convention has 
the merit of taking into account the interests of 
all Contracting States with a verifiable link to a 
find. Unlike its predecessors, there is no limita-
tion to the coastal or flag state. Another positive 
aspect is that the international community ben-
efits from the transfer of knowledge brought 
about by the full notification obligations and the 
circulation of information (by the Director-Gen-
eral).  
Furthermore, the Annex to the Convention, con-
sisting of standards for the work of underwater 
                                                   
139 S. Dromgoole (fn. 7), p. 59; Varmer, Ole, Gray, Jefferson, Al-
berg, David (fn. 38), p. 131; G. Carducci, New developments 
in the law of the sea: The UNESCO Convention on the Pro-
tection of Underwater Cultural Heritage, 96(2) American 
Journal of International Law 2002, p. 423; Forrest (fn. 18), 
p. 545.  
archaeologists, has already found broad sup-
port. 139  Its principles are not only useful for 
archaeologists, but also for authorities that 
have to decide on the approval of excavations 
and other activities. 
Ultimately, the 2001 UNESCO Convention 
shows great potential. It represents an im-
portant step in adapting the protection of 
cultural heritage underwater to the protection 
of cultural heritage on land and lays the foun-
dation for international cooperation in this 
field. However, it should also be noted that the 
cooperative jurisdictional regime in its current 
form has so far been unable to have a far-reach-
ing impact due to the disregard of private 
finders, its complex administrative procedures 
and general dissatisfaction with the jurisdic-
tional arrangements. A reassessment of the 
range of actors to be consulted as well as a shift 
of responsibility for emergency and initial 
measures to an independent body seem neces-
sary. This would be accompanied by a welcome 
minimisation of the number of decision-making 
bodies involved and possibly an increased ap-
plication of the flag state and staffing principles.  
Due to its expertise in dealing with underwater 
cultural heritage, the Scientific and Technical Ad-
visory Body (STAB) of the Convention seems to 
be a possible channel between normative Con-
vention regulations and their implementation 
in practice. The twelve-member Expert Panel 
was established in accordance with Art. 23 (4): 
“The Meeting of the Parties may establish a Sci-
entific and Technical Advisory Board of experts 
[…]”. According to Art. 1 of its Statute, the STAB 
advises the States Parties on the implementa-
tion of the rules for protection and research 
projects and proposes measures for the estab-
lishment of best practices for the management 
of underwater cultural heritage. 140  The STAB 
may also provide direct assistance on the 
ground, subject to the agreement of the States 
Parties.141 
140 UNESCO, Statutes of the Scientific and Technical Advi-
sory Body to the Meeting of States Parties to the Conven-
tion on the Protection of the Underwater Cultural Heritage, 
28./29.04.2015, Doc. 1CLT/CIH/MCO/2009/PI/100 REV1, 
online available at: http://unesdoc.unesco.org/images/ 
0018/001821/182130E.pdf (20-09-2019). 
141 Ibid. 
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A potential reform of the cooperative jurisdic-
tional regime should provide for the reporting 
of discoveries to the STAB by means of the flag 
state and personnel principle. The legal position 
of private actors would thus be secured, since 
the finder would be indisputably established. 
Consequently, there would be an incentive to 
report findings. The secret recovery of artefacts 
(as in the case of Nuestra Señora de las Mercedes) 
or even legal proceedings (as in the case of San 
José) would probably occur less frequently. The 
implementation of these principles for exercis-
ing jurisdiction beyond territorial borders was 
already discussed at the ninth meeting of the 
STAB from 23 to 24 April 2018.142 
In addition, the STAB should be tasked with 
identifying underwater cultural heritage and in-
forming states with a verifiable link. Given the 
necessary equipment, this should become in-
creasingly easy over time as experience 
accumulates and best practices emerge. Fur-
thermore, taking emergency measures by the 
STAB would not be problematic as it could act 
independently of the States Parties. Such 
measures should be financed from a common 
fund established for this purpose by all Con-
tracting States. This consideration was already 
taken up in the aforementioned Draft Ratifica-
tion and Implementation Strategy and “(the) use 
of Underwater Cultural Heritage Fund” was con-
sidered as an alternative financing option. 143 
Certain trends in this direction can already be 
observed in practice:  
From September 5 to 15, 2014, a delegation of 
experts from the STAB examined a shipwreck 
                                                   
142 Ref. to UNESCO, Ninth Meeting of the Scientific and 
Technical Advisory Body, Implementation of Active Person-
ality Principle, 15.02.2018, Doc. UCH/18/9.STAB/7REV, 
online available at: http://unesdoc.unesco.org/images/ 
0026/002613/261341e.pdf (20-09-2019). 
143 UNESCO, Convention on the Protection of Underwater 
Cultural Heritage, Sixth Meeting of State Parties, Draft Rati-
fication and Implementation Strategy, 18.05.2017, Doc. 
UCH/17/6.MSP/INF.7REV2, p. 11. 
144 UNESCO, Mission of the Scientific and Technical Advi-
sory Body to Haiti, Report and Evaluation, 03.12.2014, 
online available at: http://www.unesco.org/new/fileadmin/ 
MULTIMEDIA/HQ/CLT/images/Haiti-STAB-en.pdf (20-09-
2019).  
145 See UNESCO (fn. 131). 
146 UNESCO, Scientific and Technical Advisory Body to 
Madagascar, Report and Evaluation, 10.07.2015, online 
on the Coque Vieille Reef off Haiti and in the iden-
tification process refuted the assumption that it 
was the Santa Maria of Christopher Columbus.144 
Otherwise, “the most advanced methods avail-
able” were applied and, following a request 
from the Government of Haiti, recommenda-
tions were made to help develop a national plan 
for the management of underwater cultural 
heritage.145 Similar missions were sent to Mad-
agascar146 and Panama147. 
It is noteworthy that Draft Resolution 4 / STAB 
9148 was presented at the ninth meeting of the 
STAB, which aims to abolish the need for ap-
proval of STAB missions. The reason for this is 
said to be the delay of urgently needed tech-
nical support in case of doubt.149 In addition, 
the possibility of providing advice to States not 
Parties (such as Colombia in the case of San 
José) is being considered. These developments 
suggest a similar handling of future practical 
cases, especially the Bom Jesus, and prove the 
necessity of the functional enhancement of the 
STAB proposed in this paper. This reform con-
sideration can also be found in the “Draft 
Ratification and Implementation Strategy”:  
“The Scientific and Technical Advisory 
Body (STAB) can play a major role in 
responding to the incapacity of States 
to respond to challenges related to 
their underwater heritage, which often 
prevents them from ratifying. It can 
also become a major incentive for 
States when considering ratifying the 
Convention. In order to ensure the im-
plementation and visibility of the 2001 
available at: http://www.unesco.org/new/fileadmin/ 
MULTIMEDIA/HQ/CLT/pdf/Rapport_Madagascar_EN_public.
pdf (20-09-2019). 
147 UNESCO, Report of the mission to Panama (6–14 July 
and 21–29 October 2015) to evaluate the Project related to 
the wreck of the San José, 07.12.2015, online available at: 
http://www.unesco.org/new/fileadmin/MULTIMEDIA/ 
HQ/CLT/pdf/STAB-Panama-Report-EN-public.pdf (20-09-
2019). 
148 UNESCO, Ninth Meeting of the Scientific and Technical 
Advisory Body, Report on STAB Missions, 15.02.2018, Doc. 
UCH/18/9.STAB/4, online available at: http://unesdoc. 
unesco.org/images/0026/002613/261338e.pdf (20-09-
2019). 
149 Ibid. 
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Convention it is suggested to strength-
en the support of the STAB following 
the example of its assistance missions 
sent to Haiti, Madagascar and Pan-
ama. These have brought practical 
scientific advice and assistance to 
States Parties, as well as media atten-
tion to underwater cultural heritage. 
[...] The STAB is only composed of 12 
experts so it might not be able to re-
spond to all requests and funding is 
needed for it. It is suggested to provide 
more funding to the STAB.” 
The further management of underwater cul-
tural heritage, such as the carrying out of 
investigations or special protection measures, 
should be decided and financed by the States 
with a verifiable link to the find in question and 
with the participation of the finder. The coastal 
state should only be allowed to participate in 
such consultations if the cultural heritage is lo-
cated in a maritime zone under coastal state 
sovereignty. The reason for this is that, accord-
ing to the view held here, the geographical 
proximity to the underwater cultural heritage 
alone does not establish a verifiable link.150 The 
coastal State should thus only be responsible 
for the implementation of measures to avoid 
having to tolerate the exercise of sovereign au-
thority by other States in the immediate vicinity 
of its own territory. Furthermore, it would be 
useful to grant the coastal state a right of veto 
against adopted measures in clearly defined 
cases.  
VIII. Conclusion 
Overall, the legal treatment of underwater cul-
tural heritage remains incomplete up until 
today. The main reason for this is that some 
regulations explicitly created for the protection 
of underwater cultural heritage have either 
failed at the stage of their genesis (Council of 
Europe draft convention of 1985), fail to take 
into account the particularly critical area of in-
ternational waters (European Convention for 
the Protection of Archaeological Heritage of 
                                                   
150 See S. Dromgoole (fn. 7), p. 128, fn. 140. 
1992) or cannot have a far-reaching effect due 
to lack of ratification and implementation.  
The latter criticism must also be addressed to 
the UNESCO Convention of 2001 and its coop-
erative jurisdiction system, as it has so far had 
only a limited effect on the protection of under-
water cultural heritage.  
Nevertheless, the concept of the Coordinating 
State is a novelty in intergovernmental cooper-
ation, which certainly shows potential and 
development opportunities. It should continue 
to receive attention in scientific discourse, firstly 
to improve the protection of underwater cul-
tural heritage and secondly to promote the 
overcoming of comparable challenges.  
The coordinating state could thus become an 
instrument whose significance extends beyond 
international maritime law in the sense of a 
symbol of successful intergovernmental coop-
eration. This model could then possibly be 
transferred in the same or a similar form to the 
Moon Treaty or the Antarctic Treaty. 
The other provisions, especially the technical 
rules of the Annex, also contribute to the rele-
vance of the Convention. Taking up the main 
areas of action identified in this paper, in partic-
ular the upgrading of the STAB and the 
consideration of private finders, could lead to 
an increase in ratifications, especially by devel-
oping countries that expect to receive technical 
support from the STAB. At the same time, in-
dustrialized nations would also have a new 
incentive to join the Convention to rely on recip-
rocal consideration of interests concerning 
cultural heritage in foreign waters with a larger 
circle of contracting states. Ratification by Ger-
many and other countries would thus possibly 
appear in a new light.  
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